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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHVOND, NOVEMBER 30, 2000

COVWONVEALTH OF VIRA NI A, ex rel.

STATE CORPCRATI ON COWM SSI ON
CASE NO. PUE000662
Ex Parte: In the matter of
Adopti ng Rul es Governi ng
t he manner of installing
underground utility lines

ORDER PRESCRI Bl NG NOTI CE AND | NVI TI NG COVMENTS

The 1999 Virginia General Assenbly passed Senate Joint
Resol ution No. 480 in response to its concerns relative to the
proper separation of underground utility lines. This Resolution
requested the State Corporation Conm ssion ("Conm ssion") to
determine if regulations should be devel oped relative to
separation distances for underground el ectric and gas
facilities.

The Conmi ssion submtted a Report on Underground Uility
Li ne Separation (Senate Docunent No. 24, 2000) to the Governor
and the CGeneral Assenbly of Virginia. This Report concl uded
t hat m ni nrum separati on di stances shoul d be established, not
only for electric and gas utilities, but for all underground
utility lines. The Conm ssion recomended that regul ati ons be
devel oped for the proper separation of all underground

utilities, including gas and electric, in both public and


http://www.state.va.us/scc/contact.htm#General

private rights-of-way. It noted that the General Assenbly could
enact | egislation delineating separation distances or could

aut hori ze the Conmm ssion to devel op separation standards for al
underground utility lines.

Earlier this year, 8 56-257 of the Code of Virginia was
anended, effective July 1, 2001, to provide that operators, as
defined in 8 56-265.15, having the right to install underground
utility lines, as defined in 8 56-265.15, "except interstate gas
pi pel i nes subject to regulation by the U S. Departnent of
Transportation, shall install such underground utility lines in
accordance with accepted industry standards". See 2000 Va. Acts
ch. 779. Section 56-257 defined "accepted i ndustry standards"”
to include, as applicable, standards established by the National
Electric Safety Code, the Comr ssion's pipeline safety
regul ati ons, the Departnent of Health's waterworks regul ations
(12 VAC 5-590-10 et seq.), and standards established by the
Utility Industry Coalition of Virginia. The anended statute
directs the Commission to promul gate! any rules or regul ations
necessary to enforce the provisions of the statute as to those
operators that do not conply wth accepted i ndustry standards.
Section 56-257 of the Code of Virginia, as anended, expressly

prohi bits the Conm ssion fromordering action by or inposing

1 Section 56-257 directs that the Conmission publish for comrent the first set
of regul ations required by 8§ 56-257, on or before January 1, 2001.



penal ties on any county, city or towmn. Instead, it directs the
Comm ssion to informcounties, cities and towns of all eged
violations by the locality of accepted industry standards or
regul ati ons adopted under the statute, and provides that at the
request of the locality, the Conmm ssion may suggest corrective
action.

On Septenber 20, 2000, the Staff of the State Corporation
Commi ssion held a nmeeting and invited those who woul d be
af fected by regul ati ons pronul gated pursuant to 8 56-257, as
amended. Staff and the stakehol ders di scussed various issues
relative to proposed rules for enforcing 8 56-257. Based upon
that nmeeting, the Staff has proposed the attached rules for the
enforcenment of § 56-257, as anended.

NOW UPON consi deration of the proposed rules and the
directives of 8 56-257, the Comm ssion is of the opinion and
finds that public notice should be given of the attached rul es;
that interested persons should be afforded an opportunity to
file witten comments or request a hearing on the proposed rules
appended hereto as Attachnent 1; that the notice of the proposed
rul emaki ng shoul d be published i n newspapers of general
circulation throughout the Comonweal th; and that this Order and

t he proposed rules should be forwarded to the Regi strar of



Regul ati ons for publication in the Virginia Register of

Regul ati ons. ?

Accordingly, IT IS ORDERED THAT:

(1) This matter shall be docketed and assigned Case
No. PUEOO0662.

(2) A copy of this Order and the proposed rules shall be
made available for public review in the Comm ssion's Docunent
Control Center, located on the first floor of the Tyler
Bui | ding, 1300 East Main Street, Richnond, Virginia 23219,
during its regular hours of operation from8:15 a.m through
5:00 p.m, Monday through Friday.

(3) Interested persons nay obtain a copy of this Order and
t he proposed rul es upon which coment is sought (Attachnment 1
hereto), by directing a request in witing for the sane on or
before January 12, 2001, to Massoud Tahantani, Assistant
Director, Division of Energy Regul ation, State Corporation
Conmi ssion, P.O Box 1197, Richnond, Virginia 23218. Such
requests shall refer to Case No. PUE000662.

(4) On or before January 22, 2001, any interested person
desiring to coment upon the proposed "Rul es for Enforcenent of
8 56-257 of the Code of Virginia" set out in Attachnment 1 shal

file an original and fifteen (15) copies of such comments in

2 An unofficial version of the text of this Oder is also available on the
Conmi ssion's website at http://ww. state.va.us/scc/orders. htm




witing with the Cerk of the Conm ssion, c/o Docunent Contr ol
Center, P.O Box 2118, Richnond, Virginia 23218, and shall refer
to Case No. PUEO00662. The comments should set forth the
person's interest in the proceeding, his coments on the rules,
and proposed alternative | anguage for any rule to which the
comment at or obj ect s.

(5) Any interested person desiring a hearing on this
matter shall file an original and fifteen (15) copies of a
witten request for hearing on or before January 22, 2001, with
the Cerk of the Comm ssion and shall state in detail why a
hearing is necessary. Such a request shall identify the factua
issues likely to be in dispute upon which the interested person
seeks a hearing, together with the evidence expected to be
i ntroduced at any hearing convened by the Conm ssion. Requests
for hearing shall refer to Case No. PUEO00662, and shall be
directed to Joel H Peck, Cerk, State Corporation Comr ssion,
c/ o Docunent Control Center, P.O Box 2118, Richnond, Virgini a
23218. If no sufficient request for a hearing is received the
Comm ssion may enter an order promnul gating rul es based upon the
written pleadings and comrents filed herein.

(6) On or before Decenber 22, 2000, the Comm ssion's
Di vision of Information Resources shall cause the foll ow ng

notice to be published as classified advertising on two



occasions in newspapers of general circulation throughout the
Conmmonweal th of Virginia:

NOTI CE TO THE PUBLI C OF PROPOSED RULES THAT
THE STATE CORPCRATI ON COWM SSION | S
CONSI DERI NG FOR THE ENFORCEMENT OF § 56-257 OF
THE CODE OF VI RG NI A GOVERNI NG THE MANNER | N
VH CH UNDERGROUND UTI LI TY LI NES ARE | NSTALLED
CASE NO. PUE000662

Section 56-257 of Title 56 of the Code
of Virginia has been revised effective
July 1, 2001, by the General Assenbly. As
revi sed, 8 56-257 charges the State
Cor porati on Conm ssion ("the Conm ssion")
with the enforcenent of its provisions.
Anended 8 56-257 requires operators having
the right to install underground utility
lines, with the exception of interstate gas
pi pel i nes subject to regulation by the U S.
Departnment of Transportation, to install
such lines in accordance with accepted
i ndustry standards. Under the statute, as
anmended, "operator"” is defined to include
any person who owns, furnishes or transports
materials or services by nmeans of a utility
line. Accepted industry standards for
pur poses of 8 56-257, nust include, as
appl i cabl e, standards established by the
Nati onal Electric Safety Code, the
Commi ssion's pipeline safety regul ati ons,
t he Departnent of Health' s waterworks
regul ations (12 VAC 5-590-10 et seq.) and
standards established by the Utility
| ndustry Coalition of Virginia.

The Staff of the State Corporation
Comm ssi on has proposed rules for the
enforcenment of 8§ 56-257 of the Code of
Virginia, as anended. These regul ations
will inpact public utilities, cities,
counties, and towns operating utility |ines,
as well as the public generally. Therefore,
the Conmi ssion is inviting comments and
requests for hearing on the rul es proposed
by the Comm ssion Staff.



A copy of the Order Prescribing Notice
and Inviting Coments, together with the
proposed rul es upon which comment is sought,
may be reviewed from8:15 a.m to 5:00 p.m,
Monday through Friday, in the State
Cor poration Conm ssion's Docunent Control
Center, |located at 1300 East Main Street,
Tyl er Building, First Floor, R chnond,
Virginia 23219. Interested persons nay
obtain a copy of the Commission's Order and
t he proposed rul es under consideration by
directing a witten request for the sane on
or before January 12, 2001, to Massoud
Tahant ani, Assistant Director, Division of
Energy Regul ation, State Corporation
Comm ssion, P.O Box 1197, Ri chnond,
Virginia 23218, and referring to Case
No. PUEO00662. |Interested persons nmay al so
obtain a copy of the Order and Attachnent 1
fromthe Comm ssion's website,
http://ww. state.va. us/scc/orders. htm

Any interested person who w shes to
comrent upon the proposed rules
(Attachnment 1 to the Commi ssion's Order
Prescribing Notice and Inviting Comments)
shall file on or before January 22, 2001, an
original and fifteen (15) copies of his
comments with the Cderk of the Comm ssion,
c/ o Docunment Control Center, P.O Box 2118,
Ri chnmond, Virginia 23218-2118, and shal
refer to Case No. PUEO00662. The coments
shoul d set forth the person's interest in
this proceeding, his corments on the rules,
and if the coments object to certain
provi sions in the proposed rul es, proposed
alternative | anguage for the rule provision
to which objection has been nade shoul d be
included in the coments.

Any interested person desiring to
request a hearing in this matter shall file
an original and fifteen (15) copies of a
witten request for hearing with the Cerk
of the Conmmi ssion at the address set forth
above on or before January 22, 2001, and



shall state in detail why a hearing is
necessary. Such a request should identify
the factual issues upon which the interested
person seeks hearing, together with the

evi dence expected to be introduced if a
hearing is convened. |If no sufficient
request for hearing is received, the

Comm ssion nmay enter an order pronul gating
rul es based upon the comments and the
witten pleadings filed in this proceedi ng.

Al |l conmmuni cations to the Commi ssion
regarding this proceedi ng should be directed
to the Cerk of the State Corporation
Commi ssion, c/o Docurment Control Center,

P. 0. Box 2118, Richnond, Virginia 23218-
2118, and should refer to Case
No. PUE000662.

THE DI VI SI ON OF ENERGY REGULATI ON OF
THE STATE CORPCORATI ON COWM SSI ON

(7) The Commission's Division of Information Resources shal
forthwith cause this Order, together with the proposed Rules for
Enf orcenent of § 56-257 of the Code of Virginia, to be forwarded

for publication in the Virginia Register of Regulations.

(8) The Commission's Division of Informati on Resources
shall promptly file with the Cerk of the Conm ssion the proof

of the publication of the notice required herein.



ATTACHMENT 1

STATE CORPORATION COMMISSION Page 1 of 6
Dividon of Energy Regulation

Chapter 325.

RULES FOR ENFORCEMENT OF
§ 56-257 OF THE CODE OF VIRGINIA.

Part I.

General Provisions.

20 VAC 5-325-10. Scope.

This chapter is hereby adopted, effective July 1, 2001, by the State Corporation

Commission ("Commisson”) to enforce the provisons of 8§ 56-257 of Title 56 of the Code of

Virginiardative to the manner of ingaling underground utility lines as defined by 8 56-265.15 of

the Code of Virginia

20 VAC 5-325-20. Definitions.

The following words and terms when used in this Chapter shdl have the following

meaning, unless the context clearly indicates otherwise:

"Divison" means the State Corporation Commisson's Divison of Energqy Regulation.

"Ingtallation records’ means maps, drawings, diagrams, <sketches, or any other

depictions or descriptions of an underground utility line that may be used to demondrae

compliance with the applicable standards as set out in 20 VAC 5-325-30 and 20 VAC 5-325-

40.
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Part I1.

Standards.

20 VAC 5-325-30. Standardsincor porated by refer ence.

The following standards are incorporated by reference within these rules and shdl be

conddered part of the reguirements of theserules;

1. The Nationa Electric Safety Code;

2. 49 C.F.R., Parts 192 and 195;

3. The Virginia Department of Hedlth's Waterworks Regulations (12 VAC 5-590-10 et

$20.); and

4. Utility separation standards established by the Utility Industry Codition of Virginia

20 VAC 5-325-40. Installation of utility lines.

All operators, as defined in 8§ 56-265.15 of the Code of Virginia, having the right to

ingdl underground utility lines, as defined in 8 56-265.15 of the Code of Virginia, except

interstate gas pipdines subject to regulation by the United States Department of Trangportation,

shdl ingdl such underground utility lines in accordance with the applicable sandards in effect a

the time of ingdlation of such underground utility lines. These sandards include, as applicable,

the standards incorporated by reference in 20 VAC 5-325-30. If thereis a conflict among any

of the standards incorporated by reference in 20 VAC 5-325-30, the most stringent standard

shdl be applied.
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20 VAC 5-325-50. Operator'sresponsibilities to maintain accur ate records.

In order to demonstrate compliance with § 56-257 of the Code of Virginia, the

operator shall prepare and maintain reasonably accurate inddlation records of each

underground utility lineingtaled after July 1, 2001.

20 VAC 5-325-60. Emergency installations.

Temporary repairs of underground utility lines performed to mitigate an emergency as

defined in § 56-265.15 of the Code of Virginia are not required to comply with the provisons

of these rules. Permanent repairs made after the emergency, as defined in § 56-265.15 of the

Code of Virginia, ceases to exist must comply with this chapter.

Part I11.

Enforcement.

20 VAC 5-325-70. Report of probable violations.

Any person, as defined in 8 56-265.15 of the Code of Virginia, may report probable

violations of § 56-257 of the Code of Virginia to the Divison. Reports of probable violations

may be submitted to the Divison in writing, by tdephone, fax, email, or in person.

20 VAC 5-325-80. Division investigation of probable violations.

Upon receipt of a report of a probable violation, the Divison shal conduct an

invesigation to examine dl the rdevant facts regarding the reported probable violation. The

invedigation may incdude, among other things, records veification, informd medtings,

teleconferences, and photo-documentation.  Upon completion of the investigation and finding
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evidence of a probable violation of § 56-257 of the Code of Virginia and these rules, the

Divison shdl take one or more of the following actions;

1.

Issue a warning letter to the parson dleged to have committed the violation

llr nda]t" .

Issue an Information Letter to a county, city, or town aleged to have committed

the violation, advisng of the discovery of an dleged violation;

Enter settlement negotiations with the respondent. Upon reaching agreement on

stlement terms, the Divison shdl present the proposed settlement to the

Commission for fina acceptance or rejection; or

Request the issuance of a "Rule to Show Cause' order pursuant to the

Commission's Rules of Practice and Procedure (5 VAC 5-10-10, et s2q.).

20 VAC 5-325-90. Commission action.

A. The Commission may accept or rgect a proposed settlement to resolve probable

violations. If the Commisson rejects a proposed settlement but finds a probable violation may

have occurred, a public hearing will be scheduled to receive evidence and take appropriate

enforcement action as provided by the Commission's Rules of Practice and Procedure (5 VAC

5-10-10, et seq.).

B. If the Commisson finds, after a hearing, that a violation has occurred or is continuing, it

may issue aremedia order or injunction. The remedid order or injunction may direct the party

or parties, other than cities, counties, or towns, to take any action, including the payment of a
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civil pendty as provided by 8 12.1-13 of the Code of Virginia A remedia order issued by the

Commission under this section shdl be effective upon issuance, in accordance with its terms,

unless stayed, suspended, modified or rescinded.

C. If, upon invedigation, the Commisson finds reasonable grounds to conclude that a

violation has occurred or is continuing, and presents an immediate potentid danger to life,

hedth, property or essentid public service, the Commisson may issue a temporary injunction

and schedule a hearing and reguire the probable violator, other than cities, counties, or towns,

to show cause why it should not be permanently enjoined on account of the alleged violation or

violaions.

20 VAC 5-325-100. Civil penalties.

A. The amount of the civil pendty for a violation of these rules shdl be determined in

accordance with 8 12.1-13 of the Code of Virginia

B. In determining the amount of any civil pendty included in a settlement, the nature,

crcumstances, and gravity of the violation, the degree of the probable violator's

culpahility, the probable violator's history of prior offenses, and such other factors as

may be appropriate shall be considered.

C. The probable violator shdl pay acivil pendty that has been imposed by the Commission

as aresult of aruleto show cause or pursuant to an order of settlement by submitting to

the Divison a certified check made payable to the Treasurer of Virginia in the correct

amount of the civil pendty determined by the Commission.
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D. If the probable violator or named defendant in an Order issued pursuant to these rules

promulgated hereunder fails to comply with such Order, then the amount of the civil

pendty for falure to comply with the Commisson's Ordar shdl be determined in

accordance with 8 12.1-33 of the Code of Virginia

20 VAC 5-325-110. Petition for reconsider ation.

Any person subject to an order from the Virginia State Corporation Commisson may

petition the Commisson for reconsderation of its order under the Commisson's Rules of

Practice and Procedure (5 VAC 5-10-10, et seq.).

20 VAC 5-325-120. Appeals generally.

Any find finding, decison sating the subgtantive law, order or judgment of the

Commission may be appedled only to the Supreme Court of Virginia, subject to § 12.1-39 &

52g. of the Code of Virginia, the Commission’'s Rules of Practice and Procedure (5 VAC 5-10-

10, et seg.), and Rule 5:21 of the Supreme Court.




